Time for Prosecutors to prosecute

By Kaethe Morris Hoffer

State’s Attorney’s in Illinois are supposed to prosecute rapists. From everything I’m seeing and hearing from survivors in this region, they are doing a lousy job. 

I’m sure that from time to time they do fine. I don’t doubt that sometimes when a survivor comes in, they believe her, they gather evidence, they arrest and prosecute the rapist, and he goes to jail.

But the fact that they may occasionally do a good job is no longer going to inhibit me from saying what I think is obvious: state’s attorneys here in Cook County — and maybe all across Illinois — are largely undermining the criminal laws against rape.  They mostly fail to properly serve even that small minority of victims who come to them, begging for assistance. Through their active and passive failures, they are making the laws against rape into empty promises.

Statistics alone — which show that the overwhelming majority of rape victims don’t even report being sexually assaulted to police — are a damning indictment of the criminal justice system nationwide. But so are the reasons States’ Attorneys give for not pressing charges: “he lawyered up;” “he said it was consensual;” “the medical report says ‘no obvious tearing’.” All of these excuses were uttered to survivors I have spoken with. The recent fiasco of a prosecution against Adrian Missbrenner (he was one of the four young men in the Chicago suburb of Burr Ridge who videotaped the rape of a 16 year old girl in 2002) is another painful example of how state’s attorneys — through factors which range from incompetence through hostility to victims — make a mockery of the statutes in Illinois that say it is a criminal act for one person to force sex on another.

In the case against Adrian Missbrenner — which the State’s Attorneys’ in Cook County claim to have prosecuted to the best of their ability — the state had a videotape showing the defendant sexually penetrating the victim mere minutes before she became completely unconscious — at which point his buddies desecrated her body.  The survivor told the prosecutors from the first that she believed she had been drugged, and the defendant is audible on the videotape crowing about the effect on the victim of ‘good drugs.’  Despite these undisputed facts, the prosecutors refused to call a toxicologist to testify about the effects of date rape or other knock-out drugs, and in my opinion (shared by a number of legal experts with whom I’ve consulted) they committed reversible error by failing to raise the evidence of the defendant’s self-incriminating statements until their closing arguments.

In addition, according to a statement released to the media by the survivor’s family, the prosecutors aggressively pressured the survivor to watch the videotape of her rape — despite the fact that there was no legal justification for doing so and in opposition to her clear and repeated pleas to the contrary.  And when the judge sided with the defense attorney and threatened to jail the victim unless she watched the pornography that had been made of her, it was only a last ditch effort by outside attorneys (including me) that helped remind the court of what should have been obvious from the start: there were no legal grounds for making the survivor watch what had been made using her body.

For these reasons (and more) I was sad, but not surprised, when Missbrenner was acquitted.  

We live in a world that is full of rape myths. We live in a culture that is teeming with sexual violence against women. We live in a society that is saturated with messages and images and practices that demean and denigrate girls and women, and make them into sexual “things” for consumption by others.  

As members of the movement to eradicate violence against women, we know about and talk about and educate others about all of these things — all of these factors that facilitate and encourage rape and simultaneously obscure its prevalence and its harms. We are not a group of people who are naïve about the challenges of exposing rape and creating accountability for its violation. But I am beginning to wonder if we are acting naively in our dealings with prosecutorial offices. I am beginning to wonder if we need to re-awaken our activist roots, and with justified anger, start calling states’ attorneys to public account for their continued failure to act is if the laws against rape even exist as they are written.

Our laws say that men ARE NOT allowed to force sex on their girlfriends, or their acquaintances, or their friends, or their wives, or prostituted women, or intoxicated women. And our laws against forced sex DO NOT say rape is a crime only when it leaves a physical injury, or is witnessed, or is done by a stranger, or someone with a criminal record.  But if you talk with survivors, it becomes clear that prosecutors continue to be guided more by rape myths than by rape realities, as they decide what cases they will prosecute.   

It is well established that most rapes are committed by men without guns, knives, or the kind of brutality that leaves women dead or hospitalized. It is widely known that most men rape in environments that the victims entered willingly — like cars, on dates, in homes, in bedrooms.  It is uncontroversial that men who rape often force sex on girls or women who have chosen to drink alcohol with them, or engaged in kissing or other sexual behavior.  In other words, what is known about rape makes clear that the best — and sometimes the only — evidence of a rape will be the testimony of the survivor. And therefore, prosecutors must be prepared to prosecute rape based on the testimony of survivors, and they must stop insisting that survivors bring to them the kind of evidence that myths alone teach people to expect.  

Many prosecutors seem oblivious to the realities of, let alone the laws against, rape.  But our laws make no excuse for forced sex, and neither should our states’ attorneys.  And if there is no excuse for their pathetic efforts against rape, neither is there an excuse for our silence in the face of their incompetence.
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